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Elements of a Fair Hearing

Heather Morris, Acting Director, Student
Advocacy and Resource Services

Lynn Smith, Executive Director, Student Services
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Overview

* Conducting Fair Hearings
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* Principles of fairness in appeal processes
* What is a hearing? Stages of a hearing
* Role of the chair and members of appeal committees
* Case studies
— Identify breaches of procedural fairness when solving case
scenarios

Open discussion

* Contemporary challenges in the application of procedural fairness, and
* Consider strategies to address challenges.
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Main Points
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Administrative Law

Jurisdiction

Concepts of Procedural Fairness
—Right to be Heard
—Right to a Fair Decision

= [




6/14/2010

University
Committee

All aspects of procedural fairness

apply to all stages of resolving an

issue, particularly the stages of eparmenta
hearing a case. commitee

Professor/
Administrator

Faculty

Committee PROCEDURAL FAIRNESS

Administratios

Regulation/
Rule |
IMPACT OF DECISION (DEGREE OF SERIOUSNESS)
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Right to be heard Notice

* Elementsinclude: . . .
* Written notice of hearing

— Notice * Date, time, location, purpose & alleged
-YYy26Ay3d GKS wOFasS (2 o violation
— Students have the right to + Confirm hearing will continue if failure to
* Respond appear
* Present evidence ) .
« Call witnesses * Cite and attach copy policy and/or
* Cross-examine * Refer student to assistance
* Have representation (legal counsel?)
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Rule Against Bias

The decision-maker must be free of bias or, just as
importantly, the APPEARANCE of bias.

Therefore the panel members should have:

w No prior involvement;

w No personal knowledge;

w No financial or direct interest;

w No public stand (attitudinal issue).
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Confidentiality

UNIVERSITY
MANITORA

Confidentiality

w Information is confidential whether the hearing is
open or closed.

w No discussion of the case with anyone outside the
hearing room.
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w After the decision, no discussion.
w All questions forwarded to the Chair.
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What is a hearing?

* Being heard
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* A hearing can mean a meeting with a
decision-maker to make a request

* Ahearing or a tribunal

— can mean a meeting of the appeal committee
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Practices

winformal quasi-judicial proceedings

wNo robes
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wDecorum is dignified and civil
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Types of Appeals

* Academic
* Discipline
—Academic misconduct
—Non-Academic misconduct
* Professional Unsuitability
* Admissions
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Matching Exercise

¢ Required to withdraw from the
faculty due to unsafe clinical
practice.
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* Failing Grade in course and
suspension for one year

¢ Admissions

* Academic
* Ordered to pay a fine of $100 and 25
hours of community service on
campus * Professional
* Denied Acceptance to Faculty XXX Unsuitability

* Discipline (non-academic)
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Levels of Appeal
As per policy and procedures:

W Instructor
w Department Head/Course director
w Dean

w Appeal Committee
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The Initial Decision

* Following the preliminary investigation of a matter (usually by
a lower level authority such as an instructor or Department
Head), the administrator must decide:

— Has the student violated university policy?

— If so, what penalty would be fair given the circumstances presented during the
investigation process?

* Decision should be communicated to the student in writing.
— For determination of guilt (and penalty assessed), include information about
the process to appeal the decision.
— Refer the student to relevant discipline or appeal policies, as well as any
support services available to assist students (such as advocacy or ombuds
offices).
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Appeal Committee Members

* Number and composition as per policy
* Chair and members
* Quorum

* Training regarding responsibilities and expected
conduct

* Training regarding how to prepare for a hearing
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Appeal committee members( cont ' d)
e Chair

* Faculty members

* Student representatives

NOTE:

* Members of an appeal committee must not have been
involved in the prior hearing or investigation of the matter.

* For Univver§ity level appeals, no members should be from}he
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Role of the Chair
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Take responsibility for ensuring process is fair
Review process and prepare for actual hearing
Review materials in pre-hearing stage
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Complete committee work fairly and efficiently
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Receipt and handling of an appeal

¢ Student submits a written appeal to the Chair of the Discipline
Committee within the specified appeal period.

* Chair convenes the committee to hear the appeal.

* Written communication sent to student:

— Notify of the date/time of the hearing
— Include all relevant information to be considered at the hearing

. Hearing,talfes place according to procedures outlined in
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* The student is notified of the decision.

— If appeal was denied, include any further avenues of appeal (if
applicable).
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Stages of a Hearing

* Pre-Hearing
* During the Hearing
» After the Hearing
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Pre-Hearing
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W Jurisdiction

W Issues & Processes
w Open/Closed

w Notice

w Responsibilities of
Committee Members

W Legal representation
w Witnesses

w Challenges

w Deferrals

w Role of Counsel

2 important concepts

Standard of Proof
A Balance of probabilities

A Clear and convincing

Burden of Proof

Onus to prove the case
usually falls on the one
who brings the case

(compelling evidence) forward
AT - — AFratks [ U 3
After the Hearing

During the Hearing

w Quorum (attendance)
w Decorum

w Preliminary Matters
w Order of proceedings
w Evidence
w Credibility
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w Witnesses

W Legal Counsel

w Media

w Taping of Proceedings
w Note taking

w Objections

w Adjournments
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w Decision-Making

W Writing the Decision
w Reasons

w Record of Hearing

w Providing Notice of the Decision (timing)
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Communicating the Decision
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The Decision ‘N?/ .= * How communicated?
o L ¢ Use of a form?
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i2 0SINJ2y (GKS LINRo6fSYX * To whom? (Need to know)
Introduction to administrative law - Google Books Result
Neil Hawke, Neil Parpworth, 1996, p. 164
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Decision writing Rehearings & Reconsiderations
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REASONS -should be given for each decision made
w written by the panel (Chair)

w review the issues and the finding of fact for issues
w refer to evidence presented in the hearing

W no extraneous matters

wright to a further appeal & appeal route
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* Other situations?
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Hearing Record - Contents Appeals from the Decision

* The hearing record should include all written documents « In theory, APPEALS may be based on:
used in the hearing, e.g., Notice of Hearing, written ! !
submissions from either party, all minutes, Notice of

Decision and any orders (e.g., any fines required) _ substantive issues
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* Having a complete hearing record is necessary for any or
appeals or judicial review since it will provide the

reviewing body with an opportunity to see upon which R

i — procedural issues
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* (e.g., improper evidence considered; appearance
of bias by a panel member).
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’ Refers,to a court reviewing the procedures + Normally refer the case back to the original
of a tribunal A

decision-maker to be re-done fairly.

+ Historically, deference shown to Universities
particularly re: academic matters.

* Process begins with an application for
Judicial Review

* Normally reviewed only after all internal

remedies have been exhausted + Courts will intervene where there has been a
* Normally review procedure not substantive lack of due process or a profoundly unfair
issues decision.
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Resources
w Consults
¢ Legal Office
 Office of the University Secretary

w Reports, journals, papers

w CACUSS Monograph cacuss@cacuss.ca
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